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Smaller law firms
positioned to
withstand recession

BByy  JJEENNNNIIFFEERR  WWHHIITTEELLAAWW
Special to the Daily Transcript

Despite the fact that large
law firms were some of the
first high-profile businesses to
implode in the troubled econ-
omy, many small and mid-
sized law firms are doing well,
especially compared to their
super-sized counterparts.

Large, well-known law
firms like HHeelllleerr  EEhhrrmmaann and
TThheelleenn were early casualties of
the recession. Since then, the
popular legal industry Web
site Law.com assembled what
it terms “The Layoff List,”
chronicling the significant
layoffs at major law firms. The
list has grown to include 95
large law firms, up from 62 in
late February of this year.

Those in the legal industry
refer to Feb. 12 as “Black
Thursday,” when six large law
firms dismissed more than
700 attorneys and staffers in
one day.

Meanwhile, John Stephens,
managing shareholder with
WWeerrttzz  MMccDDaaddee  WWaallllaaccee  MMoooott
&&  BBrroowweerr, a mid-sized San
Diego law firm with 28 full-
time employees, says his firm
is holding strong and has not
had to lay off any of its full-
time staff. He hears similar
reports from other small and
mid-sized law firms.

Rather than having to rely
on expanding the scope of
work with existing clients,
Stephens and colleagues have
seen much of their growth
come from new clients, some
who have purposefully ended
their relationships with large
law firms.

“I think billing rates and
experience help us attract
clients who have left large law
firms,” Stephens said. “In
these times, everyone is trying
to tighten their belt, and when
people find out that they can
get more attention from mid-
sized law firm principals, and
that those top-level profes-
sionals actually charge lower
hourly rates than some associ-
ate lawyers assigned to their

case at big law firms, it’s an
easy choice.”

The BBTTII  CCoonnssuullttiinngg  GGrroouupp’s
Premium Practices Forecast
for 2009 indicates that small
and mid-sized firms may con-
tinue to benefit. In its survey
of corporate legal spending,
62 percent of in-house gener-
al counsels are not happy
enough with their primary
law firm to recommend them,
citing their inability to deliver
value as the main reason.

“The BTI survey findings
don’t surprise me,” said Gil
Cabrera, principal of TThhee
CCaabbrreerraa  FFiirrmm  AAPPCC, a small
law firm located in downtown
San Diego. “I serve as general
counsel for some of my clients,
and when I review some of
their bills from outside law
firms, I’m amazed by how
much overhead time some of
those law firms charge.
Smaller firms are far less like-
ly to nickel and dime their
clients.”

Cabrera, who worked for
two large and prominent law
firms before starting his own
practice, points out that many
of the lawyers at small and
mid-sized firms were previ-
ously trained at large firms
and are able to deliver the
same expertise at lower hourly
rates.

Small and mid-sized firms
may also be more willing to
negotiate fee structures.
Stephens said Wertz McDade
charges flat fees for some of its
business law services, espe-
cially for straightforward
reporting and estate planning
services.

Some clients ask their law
firms to work on full or partial
contingency, meaning the rev-
enue earned depends upon
the results of the case. While
large firms are often unwilling
to negotiate their fee struc-
tures, small and mid-sized
firms may do so under the
right circumstances.

“When a client comes to us

Status of Federal Estate Tax — planning
opportunities in a down economy

BByy  PPHHIILLIIPP  JJ..  SSUULLLLIIVVAANN  
Henderson, Caverly, Pum & Charney LLP

Almost 220 years ago,
Benjamin Franklin wrote
“Nothing can be said to be
certain, except death and
taxes.” These words still
ring true today. The Federal
Estate Tax (commonly
referred to as the “death
tax”) is scheduled for repeal
as of Jan. 1, 2010.

However, Congress will
likely vote on legislation
this year to eliminate the
repeal and make the death
tax permanent. Even if the
law is not changed this year,
the scheduled repeal of the
death tax incredibly will
only last for one calendar
tax year, 2010. At the stroke
of midnight on Jan. 1, 2011,
the death tax will return in
its full glory. Currently, $3.5
million in asset value can be
protected from the estate
tax, and the top estate tax
rate is 45 percent. For
deaths in 2011 and there-
after, the exclusion amount
will drop from $3.5 million
to $1 million per person,

and the top tax rate will
jump to 55 percent, plus a 5
percent surcharge in cer-
tain large estates.

For many reasons, the
one-year “death tax free
pass” will likely be
addressed before the end of
this year. Currently, there
are two bills before
Congress that modify and
preserve the estate tax:
House of Representatives
Bill 436 — Certain Estate
Tax Relief Act of 2009, and
Senate Bill 722 — Taxpayer
Certainty and Relief Act of
2009. Both bills seek to
make the estate tax perma-
nent.

The Senate bill would
(among other things):

• Create a permanent
$3.5 million unified gift
and estate tax exclusion
amount (currently the gift
tax exclusion is only $1 mil-
lion, while the estate tax
exclusion is $3.5 million);

• Index the gift and estate
tax exclusion amount for
inflation;

• Make permanent the 45

percent top rate; and
• Make the unused exclu-

sion amount of a deceased
spouse available to the sur-
viving spouse.

The House bill has simi-
lar provisions in that it
seeks to set the estate tax
exclusion amount at $3.5
million with a top bracket
of 45 percent, but it also
includes an additional tax
for estates over $10 million
in value. The House bill
also would create a new set
of rules on how certain
assets are valued for estate
and gift tax purposes. The
target of this legislation
appears to be the elimina-
tion of valuation discounts
for transfers of interests in
certain family-owned and
controlled entities (such as
family limited partner-
ships).

The Obama administra-
tion has made it known that
the president favors the
implementation of a per-
manent gift and estate tax.
Change is in the offing, and
while there may be uncer-

tainty about what the estate
tax will look like after 2009,
there seems to be little
doubt that the death tax
will never be permanently
repealed. It also is clear that
the tax is aimed squarely at
married couples with
estates over $7 million and
unmarried individuals with
estates over $3.5 million. If
you exceed those thresh-
olds, the tax is confiscatory.
The time to plan is now.

Why now? We are
presently experiencing an
incredibly “favorable” set of
economic conditions from
an estate planning perspec-
tive. The depressed value of
assets coupled with histori-
cally low interest rates has
created the ideal set of cir-
cumstances for successful
lifetime transfer tax plan-
ning. The transfer of an
asset when its value is low
maximizes the leveraging
by allowing all appreciation
(when the market recovers)
to be passed on to the gift
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Economic recovery: Lessons from antitrust history
BByy  DDAANN  MMOOGGIINN

The Mogin Law Firm PC

It is an understatement to say
the economic and banking cri-
sis, and even the future of capi-
talism and free markets, have
been in the headlines lately.
Regulation — governmental
control of business behavior —
is being discussed to an extent
unimaginable in the last 30
years. On March 17, the U.S.
House of Representatives
Judiciary Committee,
Subcommittee on Courts and
Competition Policy held hear-
ings on “Too Big to Fail and the
Role of Antitrust Law.” The con-
sensus, not surprisingly, was
that antitrust had a significant
role to play in the economic
recovery.

The policy goals of the

antitrust or pro-competition
laws are to encourage free and
open competition in the mar-
ketplace, not to regulate. The
marketplace is a battleground
where numerous interests com-
pete; antitrust tries to ensure a
fair fight on a level field. It seeks
to eliminate undue market
power — the ability to control
prices or outputs — generally by
prohibiting restraints of trade
(mostly in the form of collusion
between competitors) and
monopolization. The goal is for
market participants, including
businesses and ordinary con-
sumers, to have economic
choices and to receive better
goods and services at the lowest
economic cost (economic cost
includes a normal profit or rate
of return).

Antitrust is not a form of reg-
ulation, nor is it “anything goes”
or laissez-faire. It tries to
enhance efficiency and innova-
tion by protecting competition
but not particular competitors;
it is not a small business protec-
tion act. Unlike regulation, the
antitrust laws do not dictate
outputs or prices. Private
enforcement of the antitrust
laws allows market participants
to challenge alleged barriers to
effective competition. Antirust
seeks to restore competition
and protect free markets via the
legal process.

The antitrust laws are not
intended to punish successful
companies simply because of
their success or large compa-
nies simply because of their
size. Because we want con-
sumers to get the best for the
least through the free market,
only conduct that excludes
competitors, stifles innovation,
limits supply or raises prices is
prohibited. Superior products,
prices and management are
decidedly not grounds for liabil-
ity. Because it involves market-
place behavior, however,
antitrust has few bright lines.
As a result, although
Congressional intent is crystal
clear, judicial and executive
attitudes have vacillated.

The first antitrust economist
was also the first free market
economist — Adam Smith. It is
no coincidence that Smith’s
capitalist manifesto, “The
Wealth of Nations,” was pub-
lished in 1776. With tea parties
currently in vogue in certain
political circles, it is worth not-
ing that the tea originally
dumped in Boston Harbor
belonged to a crown monopoly,
the British East India Co. The
founding fathers’ revolt against
the monarchy was also a revolt
against monopolies; legend has
it that freedom from monopoly
was among the rights consid-
ered for inclusion in early drafts
of both the Declaration of
Independence and the Bill of
Rights. Fittingly, given this his-
tory, a long-ago Supreme Court
proclaimed that the antitrust
laws are the Bill of Rights for
the economy.

Smith’s ideas about the polit-
ical economy of liberty are the
philosophical backbone of our
antitrust laws. On individual
initiative: “in promoting his
own interest ... an individual
intends only his own gain, and
is led by an invisible hand; thus
promoting the social good.” On
cartels: “people of the same
trade seldom meet together,
even for merriment or diver-
sion, but the conversation ends
in a conspiracy against the pub-
lic, or in some contrivance to
raise prices.” On monopoly:
“monopolists, by keeping the
market constantly under-
stocked, by never fully supply-
ing the effectual demand, sell
their commodities much above
the natural price, and raise their
emoluments, whether they con-
sist in wages or profit, greatly
above their natural rate.”

At the turn of the century,
powerful combines controlled
or monopolized many basic
American industries. These
were organized as trusts and
functioned as holding compa-
nies. Trusts facilitated arrange-
ments between firms that
would otherwise be competi-
tors. Railroad trusts controlled
not just transportation but vast
resources like land, timber and
mining properties, as well as
distribution channels. The
Standard Oil Trust controlled
the oil business from the well-
head through refining, trans-
portation, shipping, pipelines,
tank wagons, distributors, etc.
— all in the age before gasoline
and the automobile.

As the trusts grew and exer-
cised their monopoly power,
prices for basic goods and serv-
ices rose dramatically. Political
scandals resulted when muck-
rakers exposed the trusts’ cozy
relationships with lawmakers.

One reaction to these forces
was the rise of the Populist and
Progressive political move-
ments, which protested against
the power of the trusts.
Antitrust was a hot political
issue and enjoyed strong public
support. In 1890, Sen. John
Sherman, an Ohio Republican,
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Close-up: Ross G. Simmons

Local lawyer advises clients via a preventative — and personal — approach
BByy  JJIILLLL  BBLLAACCKKFFOORRDD
Special to the Daily Transcript

Ross G. Simmons knew at
age 5 he would be a lawyer.
And today, his childhood
dream has turned into a suc-
cessful career in helping clients
— before trouble arises.

“I just always knew I was
going to be a lawyer,” Simmons
said. “I remember having con-
versations about it with my
best friend in kindergarten.
We talked about being lawyers
in San Diego — and both of us
are. We laugh about it to this
day.”

In 1997, Simmons started his
own practice, TThhee  SSiimmmmoonnss
FFiirrmm  AALLCC, which largely advis-
es small businesses in dispute-
avoidance strategies and trans-
actions. Simmons views his
work as an opportunity to keep
clients “out of harm’s way.”

“Litigation is as bad as or
worse than everybody says it
is,” he said. “The expense of it
all, the disruption of it all, the
risk it exposes you to. If you are
a huge company, out of sheer
scale, it’s the cost of doing busi-
ness and there will be some
lawsuits you just have to shrug
your shoulders and accept. But

for small businesses, a lawsuit
is a major thing — and money
and time they don’t have.”

Instead, Simmons advises
clients on how to avoid — or
minimize — the risks and
problems often inherent to
starting or owning a company.
He enjoys acting as a sounding
board for clients and cultivat-
ing intimate, long-term rela-
tionships with them. From
attending weddings and bar
mitzvahs to describing his
clients as friends, Simmons
tends to work with clients who
want their attorney to feel
more like part of the family
than a service-provider.
Because of this, Simmons said
he would walk through walls
for his clients.

“I don’t know that I’ll ever
make the Fortune 1,000, and
I’m not going to make a whole
lot of money operating my
practice the way I run it,” he
said. “But that’s not what
makes me get up in the morn-
ing.”

Still, Simmons is doing well,
even in the current economic
climate. Because he currently
represents more than 100 pri-
vate companies, Simmons says

the airline industry. But the
flipside was that interest rates
were good, so my financial
clients were flying high,”
Simmons said. “In almost any
sector, people are still doing
business; when some pull
back, others expand to fill the
void. The media wants to
make a big deal about sectors
underperforming, but I see
renewed interest in energy,
farming and employment
compliance. For every bad sec-
tor, there’s a good sector.”

Looking forward, Simmons
sees a continuation of the ten-
dency for some industries to
come to prominence as other
former leaders flag. He notes
the perpetually cyclical nature
of the markets.

“It never ceases to amaze
me,” Simmons said. “The dot-
com thing was devastating,
and we recovered. This is a
devastating time for our coun-
try, and we’ll recover. We’ll
forget what happened in two
more years and go through
the same cycle again.”

For San Diego, he expects

SSiimmmmoonnss

introduced and Congress
passed the Sherman Act. It was
intended to codify and
strengthen existing common
law unfair competition laws,
which have existed since
Biblical times.

The Sherman Act remains
our basic antitrust law.
Government enforcement
actions, including criminal
penalties, are allowed. The act
has two basic sections. The first
prohibits concerted action by
competitors in restraint of
trade, such as price fixing, out-
put restriction between com-
petitors, group boycotts and the
like. The second prohibits
monopolization or attempts to
monopolize, both of which
require proof of relevant mar-
ket and predatory acts to fore-
close competition.

The Clayton Act, first enacted
in 1914, supplements the
Sherman Act. Its primary pur-
poses are to combat price dis-
crimination, control corporate
mergers that might tend to cre-
ate a monopoly or substantially
lessen competition, and allow
private enforcement of the
antitrust laws by injured par-
ties. Congress also passed the
Federal Trade Commission Act
in 1914 in partial reaction to
fears that the federal judiciary
was predisposed to hobble
effective antitrust enforcement.

Early judicial decisions
refused to apply the antitrust
laws in the intended manner. In
its first case involving the
Sherman Act, the Supreme
Court refused to apply the
statute to the sugar trust that
controlled more than 98 per-
cent of the country’s sugar
refining capacity. Subsequent
judicial decisions also stifled
the legislative intent. The
Justice Department adopted a
policy of non-enforcement.

It was not until trust-buster
Teddy Roosevelt attacked the
Standard Oil Trust that early
antitrust enforcement gained
any real traction with the feder-
al judiciary. Although politically
overshadowed by Roosevelt,
William Howard Taft, a once
and future member of the fed-
eral judiciary, was an even larg-
er figure in antitrust’s formative
years

Judicial attitudes toward
antitrust enforcement, particu-
larly at the Supreme Court
level, can be tepid. For exam-
ple, the Supreme Court has
repeatedly held that consumer
benefit is the paramount goal
of our antitrust law. Yet one of
its decisions slams the court-
house door on consumers by
allowing only “direct pur-
chasers” access to federal court
and the Sherman Act. If you
buy a can of beans at the gro-
cery store, or a computer at the
discount store, you are not a
direct purchaser of the product
in relation to the manufactur-
ers and distributors, even
though you are most assuredly
paying a higher price as the
antitrust overcharges are
passed on through the chain of
distribution.

The Rehnquist Court’s deci-
sions eroded the role of juries
and trials in antitrust cases and
helped shaped our health care
system. Perhaps greater trust in
competition (and facts) would
have staved off the enormous
rise in market power by insur-
ers compared to health care
providers at the expense of
patients, and would have
rewarded efficiency rather than
lobbying prowess.

More recently, the Roberts
Court has radically altered
longstanding antitrust prece-
dents. Their decisions have
imposed stringent threshold
pleading requirements (upset-
ting over 50 years of Supreme
Court precedents), restricted
circumstantial evidence, made
vertical price-fixing or resale
price maintenance more diffi-
cult to prove and immunized
securities and telecom markets
from antitrust liability, contrary
to at least 55 years of the court’s
jurisprudence that disfavored
implied immunities.

Executive branch antitrust
policies change with each
administration. FDR vacillated
between aggressive antitrust
enforcement and government-
sponsored industrial coopera-
tion. The Carter administration
tackled the AATT&&TT (NYSE: T)
and IIBBMM (NYSE: IBM) monop-
olies and de-regulated the air-
lines. The Reagan and Bush II
administrations had non-
enforcement policies, while
Bush I was more centrist. The
Clinton administration took on
the MMiiccrroossoofftt (Nasdaq: MSFT)
and IInntteell (Nasdaq: INTC)
monopolization cases, but its
merger policy was not aggres-
sive. Ironically, in the major
merger enforcement case
attempted under Bush II, a
Reagan-appointed judge ruled
against the government.

Economists frequently com-
plain that while the courts pro-
fess fealty to economics, they
are in fact 20-30 years behind
the times. In light of the current
Supreme Court’s hostility
toward antitrust and the
nation’s proclivity to discount
competition as remedy in times
of economic duress, the Obama
administration may well have a
very tough row to hoe in
antitrust.

That said, we are currently in
a crisis of confidence in mar-
kets. History has discredited
economic regulation in no small
part because regulators are fre-
quently captured by the regulat-
ed, stifling innovation and
entrenching incumbents.
Restoring confidence requires a
commitment to protect compe-
tition. Our antitrust laws do not
need to be updated; they need
to be enforced.

Mogin, managing attorney
of The Mogin Law Firm PC,
specializes in antitrust, con-
sumer protection,
securities/investment and
other complex business litiga-
tion, including class actions.
Mogin also teaches antitrust
at USD School of Law.
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his range of clients creates a
sort of diversified portfolio.
While his real estate clients
may not being doing extremely
well right now, others in the
agricultural sector are thriving,
despite the water issues the
industry is facing.

“In 2001, right after 9/11, all
my transportation clients were
not doing so well, especially in

the energy sector to continue
to grow. Some of the high-
tech and science sectors will
rebound and start bringing
new business ventures, he
added.

Working regularly with
startup companies makes
Simmons most proud. Yet he
has found great success in larg-
er cases and those outside of
his areas of expertise as well.
From serving as lead corporate
counsel for clients in multimil-
lion-dollar asset-backed secu-
ritizations to overturning a fed-
eral court contempt order in
Texas, Simmons has succeeded
for his clients — even in cases
far out of his “safety zone.”

“My view is that success in
the law requires only two
attributes: gratitude and con-
scientiousness. Ability lies
within us all when those intan-
gibles call upon us to apply it,”
said Simmons. “What I would
like to think is true of all
lawyers is that for the right
client, and for the right rea-
sons, there is little one cannot
do.”

Simmons applies these prin-
ciples in the community as
well, through philanthropic
work and teaching. He is co-
vice chair of the San Diego
County Bar Association Legal
Ethics Committee and is a pro-
bation monitor for state bar
attorneys that have been disci-
plined. He also works to convey
the power of the law — and
share his passion — with stu-
dents at the University of San
Diego. He teaches professional
responsibility as an adjunct
professor at the USD School of
Law and believes professionals
can make a huge difference in
their field by working with
those just coming into it.

“Teaching at USD really is a
passion,” he said. “I have a
strong belief, a sense of opti-
mism about the professional
responsibility of lawyers. We
have the ability to change the
world if we accept the respon-
sibility to do so.”

Blackford is a Los Angeles-
based freelance writer.
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Fed court revives rendition lawsuit against Boeing
BByy  PPAAUULL  EELLIIAASS

Associated Press Writer

SAN FRANCISCO — A fed-
eral appeals court on Tuesday
ruled that a subsidiary of
Chicago-based BBooeeiinngg  CCoo..
(NYSE: BA) can be sued for
allegedly flying terrorism sus-
pects to secret prisons around
the world to be tortured as
part of the CIA’s “extraordi-
nary rendition” program.

A unanimous three-judge
panel of the 9th U.S. Circuit
Court of Appeals said that a
lower court judge wrongly
tossed out the lawsuit after the
government asserted the case
was a “state secret” that would
harm national security if
allowed to go forward.

The trial court judge dis-
missed the case before the
prisoners could present evi-
dence allegedly showing that
the company’s participation in

the program was illegal. The
Bush administration and then
the Obama administration
argued that the lawsuit should
be thrown out before the gov-
ernment turns over any evi-
dence because the nature of
the legal action is itself a clas-
sified matter.

The federal government
inserted itself into the lawsuit
on the company’s side because
it said feared top-secret infor-
mation would be disclosed.

The appeals court, however,
said the five prisoners suing
San Jose-based JJeeppppeesseenn
DDaattaappllaann  IInncc.. can try to prove
their case without using top-
secret information that legiti-
mately needs protection from
disclosure.

“Only if privileged evidence
is indispensable to either party
should it dismiss the com-
plaint,” Judge Michael

Hawkins wrote for the appeals
court.

The prisoners’ attorney, Ben
Wizner of the American Civil
Liberties Union, said the rul-
ing will give his clients a
chance to prove their case,
which was filed in 2007 and
alleged torture in the months
after the Sept. 11 attacks.

“It is now 2009 and no tor-
ture victim has achieved jus-
tice or compensation,” Wizner
said. “This finally puts us at
the starting line.”

The government or the
company could appeal the
decision to a bigger panel of
the 9th Circuit or ask the
Supreme Court to review the
ruling.

The company referred com-
ment to the government. U.S.
Department of Justice
spokesman Charles Miller said
“the United States is reviewing

the court’s decision.”
The Bush administration

was widely criticized for its
practice of extraordinary ren-
dition — whereby the CIA
transfers suspects overseas for
interrogation. Human rights
advocates said renditions were
the agency’s way to outsource
torture of prisoners to coun-
tries where it is permitted
practice. Some of the prison-
ers allege they were tortured.

The Bush White House had
said the U.S. does not engage
in torture.

The Obama administration
says it will continue to send
foreign detainees to other
countries for questioning but
only if U.S. officials are confi-
dent the prisoners will not be
tortured. The White House is
reviewing the entire detention
and rendition program.
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