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Ethics for the Discriminating Lowyer

A little known rule gov-
erning the conduct of Cali-
fornia lawyers is that which
prohibits unlawful discrimi-
nation.  California Rule
of Professional Conduct
(“CRPC™ 2-400 wandates
that, in the management or
operation of a law practice, a
lawyer shall not unlawfully
discriminate, or knowingly
permit unlawful discrimi-
nation on the basis of race,
national origin, sex, sexual
arientation, religion, age or
disability, CRPC 2-400(B).

There would seem little
controversy about such a
proposition. Certainly, one
can easily find culpability
in unlawful conduct arising
in “hiring, promoting, dis~
charging or otherwise de-
termining the conditions of
employment of any person.”
CRPC 2-400(B)(1). Unlaw-
ful conduct in all forms has
long been a discipline trig-
ger, not only because it evi-
dences a lack of respect for
the judicial process
[Cal, Bus, & Prof.
Code §6068(a)-
(b)], but depending
on its magnitude,
perhaps also its
proximity to out-
right “moral turpi-
tude” [Cal. Bus.&
Prof. Code §§6101,
61061,

On  closer inspection,
however, the mle also pro-
hibits unlawful discrimina-
tion in “accepting or termi-
nating representation of any
client.” CRPC 2-400(B)(2).
The notion that a lawyer’s
maotives in accepting or de-
clining a given engagement
are capable of being second
guessed is not particularly
comforting, Indeed, in law-
school most of us leamed
that subject to limited ex-
ceptions, this was an area
of great discretion, and that
common law and common
sense notion is weli-docu-
mented. “The client-lawyer
relationship  ordinarily is
a consensual one.... Law-
yers generntly arc ag free as
ather persons to decide with
whom to deal.... A lawyer,
for example, may decline
to undertake a representa-
tion that the lawyer finds
inconvenient or repugnant.”
Restatement {Third) of the
Law Governing Lawyers
§14, comment (b) (2000).

In selecting the clients we
wigh to zealously represent,
why not discriminate, and

. proceeding

discriminate on any grounds
we choose to?

Confined to the terms of
CRPC 2-400, this has not
been a proscription that most
practitioners...even  those
who discriminate unlawful-
ly...have found foreboding,
which is likely why the rule
suffers from such unfortu-
nate obscurity, Unlike any
other rule of professional
conduct, the State Bar of
California is expressly pro-
hibited from even initiating
an investigation, much less
commencing a disciplinary
under CRPC
2-400 until after an actual
finding of unlawfulness by
“a tribunal of competent ju-
nisdiction.” CRPC 2-400(C).
That finding must be upheld
and final after appeal, the
time for filing an appeal
must have expired, or the
appeal must have heen dis-
missed, Id.

Hence, in practice, dis-
cipline under CRPC 2-400

for unlawful employment
practices can be summar-
ily avoided by settlement,

-which may account for the

dearth of case law apply-
ing the rule. (An important
caveat is, though, that the
possibility of professional
discipline remains, on oth-
er grounds such as acts of
“moral turpitude,” as cited
above. See Discussion fol-
lowing CRPC 2-400.)

But, again in practice,
what are the prospects of
an_adjudicative finding of
unlawful discrimination in
the client intake decision
(as opposed to the more
recognizable discrimination
in employee matters) given
the historical latitude given
that decision? Are there
even grounds upon which
such a claim might be made
that one’s discrimination
in client-selection, even if
targeted toward prospected
classes, is unlowful 50 as
to even implicate the provi-
sions of CRPC 2-4007

The answer, perhaps, is
that it daesn’t really matter,
inasmuch as the true threat

of discipline in this aspect of
California practice is likely
found in & more formidable
and less tentative California
statute being cited with in.
creasing ‘frequency.  Apart
from CRPC 2-400, and in-
deed, outside of both the
California Rules of Profes-
sional Conduct and the State
Bar Act, an attorney (as with
any California ocoupatiotal
licensee) is subject to disci-
line for refusing to perform
egal services, aiding or in-
citing the refusal to perform
legal services, or making
any discrimination or re-
striction in the performance
of legal services on the ba-
sis of a client’s or prospec-
tive client’s sex, race, color,
religion, ancestry, national
origin, disability, medical
condition, marital statug, ar
sexual orieatation. Cal. Bus.
& Prof. Code §125.6. Thus,
while CRPC 2-400 may ap-
pear to provide little more
than marquee-value to the
topic, it would
not be prudent
to proceed 8o
pacified.  The
historical  def-
erence given to
counsel in de-
ciding whether
or not 1o accept
8 client engage-
ment, even
though not obviously im-
pacted by CRPC 2-400, has
clearly been narrowed in
this state,

Yeg, this is another in-
stance of California’s redun-
dant and conflicting, and
sometime absent regulation
of our profesgsion. That cir-
cumstance will Jong prompt
frustration: in many contexts
of our practices. It prompts
little frustration here, how-
ever. If it is difficult to lo-
cate, and then decipher the
California authorities ap-
plicable to discrimination
in the practice of law, ap-
preciate that the endeavor
1s mooted merely by opting
not to discriminate against
protected classes at all.

The information in this
cofumn is intended 1o be in-
Jormational only and does
not constitute legal advice,
Shepardize all codes and
case law before using,

This months EIB was sub-
mitted by Ress G. Simmons,
principal of The Simmons
Firm, ALC. The views ex-
pressed are hiy own,
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Certified Family Law Specialist
The State Bar of California Board of Legal Specinlization
Speaks Spanish

Now Accepting Family Law Referrals in
All of San Diego County

Referral Fees Paid to Attorneys Only
Don Starks, Esq.

7676 Hazard Center Dr., Ste. 500
San Diego, CA 92108
619-296-4080

702 Palomar Airport Rd., Ste. 300
Carlsbad, CA 92011
760-757-8587

attorneystarks@cox.net

HOLDING ESCROWS

(Personal Property Escrows)

Attorney referrals regarding stock andfor other
assignments or sales

Disputed funds awaiting Arbitration

or an Order of Court

* Surrogate family funds

¢ Funds held awaiting performance of services or
delivery of personal property in the U.5.A.

or over the border

ALLISON-McCLOSKEY ESCROW COMPANY
482G El Cajon Blvd,, San Diego, CA 92115-4695
619-583-5110 = FAX 615-583-7190
E-Mail: bill@amecsd.com
Website: www.allisonmecloskeyescrow.com




